TREATY BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF [Country]
CONCERNING THE ENCOURAGEMENT
AND RECIPROCAL PROTECTION OF INVESTMENT

The Government of the United States of Americathedsovernment of [Country]
(hereinafter the “Parties”);

Desiring to promote greater economic cooperation betwean thigh respect to investment
by nationals and enterprises of one Party in tirédey of the other Party;

Recognizing that agreement on the treatment to be accordedisuestment will stimulate
the flow of private capital and the economic depeient of the Parties;

Agreeing that a stable framework for investment will maximiffective utilization of
economic resources and improve living standards;

Recognizing the importance of providing effective means of et#sg claims and enforcing
rights with respect to investment under national #& well as through international arbitration;

Desiring to achieve these objectives in a manner consistié#mthe protection of
health, safety, and the environment, and the priomaif internationally recognized labor rights;

Having resolved to conclude a Treaty concerning the ermgmment and reciprocal
protection of investment;

Have agreed as follows:
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- Comment [TNT1]: In 2007, U.S. FTAs were

updated to include a preambular clause that
supporters of the U.S.-Peru FTA used as support for
their misleading claim that the investment rules of
FTAs were fixed to ensure that foreign investors
would not have greater rights than domestic
investors.

However, a comprehensive study revealed that pro-
public interest preambular provisions have never
been accorded substantial weight by arbitral
tribunals. Indeed, the U.S. State Department has
argued against according preambles significant
weight. See more here:
http://www.citizen.org/documents/may-2007-
preamble-change-fails-to-resolve-concerns-with-fta-
investment-rules.pdf

The fact that this preambular provision was not
included in the 2012 Model BIT indicates that the
change probably never meant that much.




SECTION A

Article 1: Definitions

For purposes of this Treaty:

“central level of government” means:
(a) for the United States, the federal level ofgovmnent; and
(b) for [Country], [ ].

“Centre” means the International Centre for Settlement wédtment Disputes (“ICSID”)
established by the ICSID Convention.

“claimant” means an investor of a Party that is a party tmeestment dispute with the other Party.
“covered investment” means, with respect to a Party, an investmensiteititory of an investor of
the other Party in existence as of the date ofénto force of this Treaty or established, acqujrer
expanded thereafter.

“disputing parties” means the claimant and the respondent.

“disputing party” means either the claimant or the respondent.

“enterprise” means any entity constituted or organized undelicgtye law, whether or not for
profit, and whether privately or governmentally @dror controlled, including a corporation, trust,
partnership, sole proprietorship, joint venturesoagation, or similar organization; and a branclrof

enterprise.

“enterprise of a Party” means an enterprise constituted or organized uhddaw of a Party, and a
branch located in the territory of a Party andyéag out business activities there.

“existing” means in effect on the date of entry into forcéhif Treaty.

“freely usable currency” means “freely usable currency” as determined byrternational
Monetary Fund under it&rticles of Agreement.

“GATS” means the General Agreement on Trade in Services, contained in Annex 1B to the WTO
Agreement.



“government procurement” means the process by which a government obtainssehef or
acquires goods or services, or any combinatioretifefor governmental purposes and not with a
view to commercial sale or resale, or use in tleelpetion or supply of goods or services for
commercial sale or resale.

“ICSID Additional Facility Rules” means th&ules Governing the Additional Facility for the
Administration of Proceedings by the Secretariat of the International Centre for Settlement of
Investment Disputes.

“ICSID Convention” means th&onvention on the Settlement of | nvestment Disputes between
Sates and Nationals of Other States, done at Washington, March 18, 1965.

[“Inter-American Convention” means thénter-American Convention on International
Commercial Arbitration, done at Panama, January 30, 1975.]

“investment” means every asset that an investor owns or conttioétly or indirectly, that has the
characteristics of an investment, including sucirabteristics as the commitment of capital or other
resources, the expectation of gain or profit, @ desumption of risk. Forms that an investment may
take include:

(a) an enterprise;

(b) shares, stock, and other forms of equity piaditon in an enterprise;

(c) bonds, debentures, other debt instruments|cams’

(d) futures, options, and other derivatives;

(e) turnkey, construction, management, productiongession, revenue-sharing, and other
similar contracts;

() intellectual property rights;

(9) licenses, authorizations, permits, and sinmigints conferred pursuant to domeséio/;>
and

! Some forms of debt, such as bonds, debenturespagderm notes, are more likely to have the charistics of
an investment, while other forms of debt, suchlasns to payment that are immediately due and tésarh the
sale of goods or services, are less likely to lsanah characteristics.

2 Whether a particular type of license, authorizatipermit, or similar instrument (including a cossien, to the
extent that it has the nature of such an instrujriead the characteristics of an investment dependsich factors
as the nature and extent of the rights that theédndias under the law of the Party. Among the §esn
authorizations, permits, and similar instruments tho not have the characteristics of an investraenthose that
do not create any rights protected under domesstic For greater certainty, the foregoing is withprgjudice to
whether any asset associated with the licensepag#tion, permit, or similar instrument has thetteristics of
an investment.

3The term “investment” does not include an ordgudgment entered in a judicial or administrativéiac

Comment [TNT2]: A key demand of consumer
and environmental groups (including some that
participated in the Model BIT review process) was to
narrow the definition of investment to comport
with definitions of real property under domestic
law. Nary a word was changed.

See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf




(h) other tangible or intangible, movable or immioleaproperty, and related property rights,
such as leases, mortgages, liens, and pledges.

“investment agreement” means a written agreemébetween a national authorif a Party and a
covered investment or an investor of the othenRart which the covered investment or the investor
relies in establishing or acquiring a covered invet other than the written agreement itself, that
grants rights to the covered investment or investor

(a) with respect to natural resources that a natiaathority controls, such as for their
exploration, extraction, refining, transportatidistribution, or sale;

(b) to supply services to the public on behalfraf Party, such as power generation or
distribution, water treatment or distribution, elscommunications; or

(c) to undertake infrastructure projects, sucthasconstruction of roads, bridges, canals,
dams, or pipelines, that are not for the exclusiveredominant use and benefit of the
government.
“investment authorization” ® means an authorization that the foreign investraatttority of a Party
grants to a covered investment or an investor@bther Party.

“investor of a non-Party” means, with respect to a Party, an investor thetrgtts to make, is
making, or has made an investment in the terribdbithat Party, that is not an investor of either
Party.

“investor of a Party” means a Party or state enterprise thereof, ori@@br an enterprise of a
Party, that attempts to make, is making, or hasenaadinvestment in the territory of the other Party
provided, however, that a natural person who iga dational shall be deemed to be exclusively a
national of the State of his or her dominant arielatifze nationality.

4 “Written agreement” refers to an agreement iningitexecuted by both parties, whether in a simgaument or
in multiple instruments, that creates an excharfgggbts and obligations, binding on both partiesier the law
applicable under Article 30[Governing Law](2). Fgreater certainty, (a) a unilateral act of an adsiviative or
judicial authority, such as a permit, license, wtharization issued by a Party solely in its retpria capacity, or a
decree, order, or judgment, standing alone; andrftgdministrative or judicial consent decree dieorshall not be
considered a written agreement.

®For purposes of this definition, “national authgtimeans (a) for the United States, an authorithatcentral level
of government; and (b) for [Country], [ ].

® For greater certainty, actions taken by a Pargnforce laws of general application, such as cditipelaws, are
not encompassed within this definition.



“measure” includes any law, regulation, procedure, requiregnampractice.

“national” means:

(a) for the United States, a natural person wheoriational of the United States as defined in Title
of the Immigration and Nationality Act; and

(b) for [Country], [ ]

“New York Convention” means th&nited Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958.

“non-disputing Party” means the Party that is not a party to an investaispute.
“person” means a natural person or an enterprise.
“person of a Party” means a national or an enterprise of a Party.

“protected information” means confidential business information or infoiiorathat is privileged
or otherwise protected from disclosure under ayPaldw.

“regional level of government” means:
(a) for the United States, a state of the UnitedeSt the District of Columbia, or Puerto Rico; and
(b) for [Country], [ ]
“respondent” means the Party that is a party to an investmepiudi.
“Secretary-General” means the Secretary-General of ICSID.
“state enterprise” means an enterprise owned, or controlled througheoship interests, by a Party.
“territory” means:
(a) with respect to the United States,

(i) the customs territory of the United States, afthincludes the 50 states, the District
of Columbia, and Puerto Rico;

(ii) the foreign trade zones located in the Unifdtes and Puerto Rico.

(b) with respect to [Country,] [ ].



(c) with respect to each Party, the territorial aed any area beyond the territorial sea of theyPar
within which, in accordance with customary interoal law as reflected in the United Nations
Convention on the Law of the Sea, the Party mayagse sovereign rights or jurisdiction.

“TRIPS Agreement” means thégreement on Trade-Related Aspects of Intellectual Property
Rights, contained in Annex 1C to the WTO Agreemént.

“UNCITRAL Arbitration Rules” means the arbitration rules of the United Nations@ission on
International Trade Law.

“WTO Agreement” means théarrakesh Agreement Establishing the World Trade Organization,
done on April 15, 1994.

Article 2: Scope and Coverage

1. This Treaty applies to measures adopted or aiagd by a Party relating to:
(a) investors of the other Party;
(b) covered investments; and

(c) with respect to Articles 8 [Performance Reqguieats], 12 [Investment and Environment],
and 13 [Investment and Labor], all investmentsinterritory of the Party.

2. A Party’s obligations under Section A shall gppl

(a) to a state enterprise or other person whexeittéses any regulatory, administrative, or
other governmental authority delegated to it by farty®and

(b) to the political subdivisions of that Party.

3. For greater certainty, this Treaty does not lgitidler Party in relation to any act or fact thatk
place or any situation that ceased to exist befealate of entry into force of this Treaty.

" For greater certainty, “TRIPS Agreement” includay aiver in force between the Parties of any iovi of the
TRIPS Agreement granted by WTO Members in accorelavith the WTO Agreement.

8 For greater certainty, government authority that ieen delegated includes a legislative grantaagmvernment
order, directive or other action transferring te Htate enterprise or other person, or authoriziagxercise by the
state enterprise or other person of, governmentabaity.




Article 3: National Treatment

1. Each Party shall accord to investors of therd®taty treatment no less favorable than that it
accords, in like circumstances, to its own investeith respect to the establishment, acquisition,
expansion, management, conduct, operation, andsalher disposition of investments in its
territory.

2. Each Party shall accord to covered investmeagment no less favorable than that it accords, in
like circumstances, to investments in its territofyts own investors with respect to the
establishment, acquisition, expansion, managernentjuct, operation, and sale or other disposition
of investments.

3. The treatment to be accorded by a Party undegpgphs 1 and 2 means, with respect to a
regional level of government, treatment no lesefable than the treatment accorded, in like
circumstances, by that regional level of governntemiatural persons resident in and enterprises
constituted under the laws of other regional leeélgovernment of the Party of which it forms a
part, and to their respective investments.

Article 4: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of therd#taty treatment no less favorable than that it
accords, in like circumstances, to investors of mmy-Party with respect to the establishment,
acquisition, expansion, management, conduct, dparand sale or other disposition of investments
in its territory

2. Each Party shall accord to covered investmeagment no less favorable than that it accords, in
like circumstances, to investments in its territofynvestors of any non-Party with respect to the
establishment, acquisition, expansion, managernentjuct, operation, and sale or other disposition
of investments.

1. Each Party shall accord to covered investmea&tment in accordance with customary
international law, including fair and equitablea®ment and full protection and security.

2. For greater certainty, paragraph 1 prescribestistomary international law minimum standard of
treatment of aliens as the minimum standard ofriveat to be afforded to covered investments. The
concepts of “fair and equitable treatment” and|“fubtection and security” do not require treatment
in addition to or beyond that which is requiredtbat standard, and do not create additional
substantive rights. The obligation in paragraphb firovide:

® Article 5 [Minimum Standard of Treatment] shall inéerpreted in accordance with Annex A.

Comment [TNT3]: A key demand of consumer
and environmental groups (including some that
participated in the Model BIT review process) was to
pare back this provision, which is the most
successful basis for challenging national laws in the
investor-state system. Nary a word was changed.

See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf




(a) “fair and equitable treatment” includes theigdion not to deny justice in criminal, civil,
or administrative adjudicatory proceedings in adeace with the principle of due process
embodied in the principal legal systems of the @jozhd

(b) “full protection and security” requires eactrtydo provide the level of police protection
required under customary international law.

3. A determination that there has been a breaenather provision of this Treaty, or of a separate
international agreement, does not establish tleaiethas been a breach of this Article.

4. Notwithstanding Article 14 [Non-Conforming Meass](5)(b) [subsidies and grants], each Party
shall accord to investors of the other Party, ancbivered investments, non-discriminatory treatment
with respect to measures it adopts or maintairadingl to losses suffered by investments in its
territory owing to armed conflict or civil strife.

5. Notwithstanding paragraph 4, if an investor &faaty, in the situations referred to in paragréph
suffers a loss in the territory of the other Paetyulting from:

(a) requisitioning of its covered investment ortpghereof by the latter’s forces or authorities;
or

(b) destruction of its covered investment or paer¢of by the latter’s forces or authorities,
which was not required by the necessity of theasibn,

the latter Party shall provide the investor reitity, compensation, or both, as appropriate, fohsu
loss. Any compensation shall be prompt, adequatkeéective in accordance with Article 6
[Expropriation and Compensation](2) through (itatis mutandis.

6. Paragraph 4 does not apply to existing measalatng to subsidies or grants that would be
inconsistent with Article 3 [National Treatment]ttiar Article 14 [Non-Conforming
Measures](5)(b) [subsidies and grants].

Article|6: Expropriation and Compensation™ ~_ { comment [TNT4]: A key demand of consumer

1. Neither Party may expropriate or nationalizeweeced investment either directly or indirectly
through measures equivalent to expropriation apnatization (“expropriation”), except:

(a) for a public purpose;
(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effectbrapgensation; and

10 Article 6 [Expropriation] shall be interpretedaecordance with Annexes A and B.

and environmental groups (including some that
participated in the Model BIT review process) was to
pare back this provision. Nary a word was changed.

See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf




(d) in accordance with due process of law and AricilMinimum Standard of Treatment](1)
through (3).

2. The compensation referred to in paragraph h@l:s
(a) be paid without delay;

(b) be equivalent to the fair market value of tkprepriated investment immediately before
the expropriation took place (“the date of exprafion”);

(c) not reflect any change in value occurring beeathe intended expropriation had become
known earlier; and

(d) be fully realizable and freely transferable.

3. If the fair market value is denominated in @&fyausable currency, the compensation referred to i
paragraph 1(c) shall be no less than the fair mamdee on the date of expropriation, plus intesgst
a commercially reasonable rate for that currencgtieed from the date of expropriation until the
date of payment.

4. If the fair market value is denominated in arency that is not freely usable, the compensation
referred to in paragraph 1(c) — converted intoctimeency of payment at the market rate of exchange
prevailing on the date of payment — shall be ne than:

(a) the fair market value on the date of exprofmmgtconverted into a freely usable currency
at the market rate of exchange prevailing on thas,dlus

(b) interest, at a commercially reasonable ratéHat freely usable currency, accrued from
the date of expropriation until the date of payment

5. This Article does not apply to the issuanceavhpulsory licenses granted in relation to
intellectual property rights in accordance with TTRIPS Agreement, or to the revocation, limitation,
or creation of intellectual property rights, to #adent that such issuance, revocation, limitatan,
creation is consistent with the TRIPS Agreement. /

Atticle 7: Transfers ,

1. Each Party shall permit all transfers relatim@ ttovered investment to be made freely and withou
delay into and out of its territory. Such transfiedude:

(a) contributions to capital;

(b) profits, dividends, capital gains, and procefedsy the sale of all or any part of the
covered investment or from the partial or complieggidation of the covered investment;

Comment [TNT5]: A key demand of consumer

’| and environmental groups (including some that

participated in the Model BIT review process) was to
pare back this provision, which can interfere with
reasonable capital controls. Nary a word was
changed. See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf

Also, it’s noteworthy that the Korea FTA included an
annex that allowed for a limited amount more
policy space for Korea under that trade deal.

Subsequent study showed that this language was
actually not all that protective of Korea:
http://www.citizen.org/documents/memo-korea-
fta-capital-controls-2-24-12.pdf

The lack of inclusion of a similar annex in the 2012
Model BIT (even in the form of placeholder text) is
either an indication that even that policy space was
too much for the Obama administration, or that the
policy space had little value to begin with.




(c) interest, royalty payments, management feabteghnical assistance and other fees;
(d) payments made under a contract, including a éggeement;

(e) payments made pursuant to Article 5 [Minimumm8tad of Treatment](4) and (5) and
Article 6 [Expropriation and Compensation]; and

(f) payments arising out of a dispute.

2. Each Party shall permit transfers relating émeered investment to be made in a freely usable
currency at the market rate of exchange prevadirtpe time of transfer.

3. Each Party shall permit returns in kind relatiog covered investment to be made as authorized
or specified in a written agreement between théyRard a covered investment or an investor of the
other Party.

4. Notwithstanding paragraphs 1 through 3, a Ragy prevent a transfer through the equitable,
non-discriminatory, and good faith application t3flaws relating to:

(a) bankruptcy, insolvency, or the protection & tights of creditors;
(b) issuing, trading, or dealing in securitiesufes, options, or derivatives;
(c) criminal or penal offenses;

(d) financial reporting or record keeping of trarsfwhen necessary to assist law
enforcement or financial regulatory authorities; or

(e) ensuring compliance with orders or judgmenisidticial or administrative proceedings.

Article 8: Performance Requirements

1. Neither Party may, in connection with the esshiohent, acquisition, expansion, management,
conduct, operation, or sale or other dispositioarofnvestment of an investor of a Party or of a-no
Party in its territory, impose or enforce any regmient or enforce any commitment or
undertaking'

(a) to export a given level or percentage of gawdservices;

1 For greater certainty, a condition for the receiptontinued receipt of an advantage referred fparagraph 2
does not constitute a “commitment or undertakirgg”the purposes of paragraph 1.



(b) to achieve a given level or percentage of doimesntent;

(c) to purchase, use, or accord a preference tdggpwduced in its territory, or to purchase
goods from persons in its territory;

(d) to relate in any way the volume or value of artp to the volume or value of exports or to
the amount of foreign exchange inflows associati#d such investment;

(e) to restrict sales of goods or services ingitstory that such investment produces or
supplies by relating such sales in any way to tilemae or value of its exports or foreign
exchange earnings;

() to transfer a particular technology, a prodoctprocess, or other proprietary knowledge

to a person in its territory; - { Deleted: or

(g) to supply exclusively from the territory of tRarty the goods that such investment

produces or the services that it supplies to aipeegional market or to the world market - { Deleted: .

or

)y ) to purchase, use, or accord a preference to, faritisory, technology of the
Party or of persons of the Pdftyor

(i)  that prevents the purchase or use of, or the acmpad a preference to, in its
territory, particular technology,

so as to afford protection on the basis of natibntd its own investors or investments or to
technology of the Party or of persons of the Party.

2. Neither Party may condition the receipt or counid receipt of an advantage, in connection with
the establishment, acquisition, expansion, managgroenduct, operation, or sale or other
disposition of an investment in its territory of ianwestor of a Party or of a non-Party, on comg&n
with any requirement:

(a) to achieve a given level or percentage of dtimesntent;

(b) to purchase, use, or accord a preference tdggpduced in its territory, or to purchase
goods from persons in its territory;

(c) to relate in any way the volume or value of arip to the volume or value of exports or to
the amount of foreign exchange inflows associatid such investment; or

2 For purposes of this Article, the term “technolaxfythe Party or of persons of the Party” includeshnology that
is owned by the Party or persons of the Party,taddnology for which the Party holds, or personthefParty hold,
an exclusive license.




(d) to restrict sales of goods or services indtsitory that such investment produces or
supplies by relating such sales in any way to tilemae or value of its exports or foreign
exchange earnings.

3. (a) Nothing in paragraph 2 shall be constroeegrévent a Party from conditioning the receipt
or continued receipt of an advantage, in connedtiitin an investment in its territory of an
investor of a Party or of a non-Party, on compleawith a requirement to locate production,
supply a service, train or employ workers, congtauexpand particular facilities, or carry
out research and development, in its territory.

(b) Paragraph4(f) and (h) daonot apply: | - [ Deleted: Paragraph

[ == { Deleted: does

(i) when a Party authorizes use of an intellectwaperty right in accordance with
Article 31 of the TRIPS Agreement, or to measueggliiring the disclosure of
proprietary information that fall within the scopg and are consistent with, Article
39 of the TRIPS Agreement; or

(ii) when the requirement is imposed or the comraittror undertaking is enforced
by a court, administrative tribunal, or competiteunthority to remedy a practice
determined after judicial or administrative procesbe anticompetitive under the

Party’s competition law®

(c) Provided that such measures are not applied arbitrary or unjustifiable manner, and
provided that such measures do not constituteguidisd restriction on international trade or

investment, paragraphs 1(b), (€), and f), and 2(a) and (b), shall not be construedto - [ Deleted: f

prevent a Party from adopting or maintaining measuncluding environmental measures:

(i) necessary to secure compliance with laws agdlagions that are not inconsistent
with this Treaty;

(i) necessary to protect human, animal, or pléatdr health; or
(iii) related to the conservation of living or néiming exhaustible natural resources.

(d) Paragraphs 1(a), (b), and (c), and 2(a) andd(ohot apply to qualification requirements
for goods or services with respect to export préamoand foreign aid programs.

(e) Paragraphs 1(b), (c), (f), (9), afid, and2(a) and (b), do not apply to government - { Deleted: and

procurement.

3The Parties recognize that a patent does not revdigs=nfer market power.



(f) Paragraphs 2(a) and (b) do not apply to requénets imposed by an importing Party
relating to the content of goods necessary to fyu@li preferential tariffs or preferential
quotas.

4. For greater certainty, paragraphs 1 and 2 dapply to any commitment, undertaking, or
requirement other than those set out in those paphg.

5. This Article does not preclude enforcement of @ammitment, undertaking, or requirement

between private parties, where a Party did not sepw require the commitment, undertaking, or
requirement.

Article 9: Senior Management and Boards of Directos

1. Neither Party may require that an enterprisinaff Party that is a covered investment appoint to
senior management positions natural persons oparticular nationality.

2. A Party may require that a majority of the boafdlirectors, or any committee thereof, of an
enterprise of that Party that is a covered investpi®e of a particular nationality, or residenttie
territory of the Party, provided that the requireme@oes not materially impair the ability of the
investor to exercise control over its investment.
Article 10: Publication of Laws and Decisions Resm#ing Investment
1. Each Party shall ensure that its:
(a) laws, regulations, procedures, and adminigtatilings of general application; and
(b) adjudicatory decisions

respecting any matter covered by this Treaty avenptly published or otherwise made publicly
available.

2. For purposes of this Article, “administrativdimg of general application” means an administetiv
ruling or interpretation that applies to all pers@md fact situations that fall generally withi it
ambit and that establishes a norm of conduct bes dot include:

(a) a determination or ruling made in an administesor quasi-judicial proceeding that
applies to a particular covered investment or itoresf the other Party in a specific case; or

(b) a ruling that adjudicates with respect to aipalar act or practice.



Article 11: Transparency

1. The Partlesaqree to consult perlodlcaIQn ways to improve the transparency practices semout _ -

2. Publication
To the extent possible, each Party shall: '

(a) publish in advance any measure referred tarficld 10(1)(a) that it proposes to adopt;
and

(b) provide interested persons and the other Rarasonable opportunity to comment on
such proposed measures.

3. With respect to proposed regulations of generalieatjon of its central level of government
respecting any matter covered by this Treaty trepablished in accordance with paragraph 2(a),
each Party:

(a) shall publish the proposed reqgulations in glsiofficial journal of national circulation
and shall encourage their distribution through toidal outlets;

(b) should in most cases publish the proposed atiguk not less than 60 days before the
date public comments are due;

(c) shall include in the publication an explanatidrihe purpose of and rationale for the
proposed reqgulations; and

(d) shall, at the time it adopts final requlatioaddress significant, substantive comments
received during the comment period and explaintamitise revisions that it made to the
proposed regulations in its official journal orarprominent location on a government
Internet site.

4. With respect to requlations of general applarathat are adopted by its central level of
government respecting any matter covered by théafjr each Party:

(a) shall publish the regulations in a single daffigournal of national circulation and shall
encourage their distribution through additionaletst and

(b) shall include in the publication an explanatidrihe purpose of and rationale for the
regulations.

| 5.Provision of Information

(a) On request of the other Party, a Party shalnptly provide information and respond to
questions pertaining to any actual or proposed ureahat the requesting Party considers
might materially affect the operation of this Treat otherwise substantially affect its
interests under this Treaty.

Deleted: Contact Points

(a) Each Party shall designate a contact poin
points to facilitate communications between
the

Deleted: any matter covered by ]

Deleted: Treaty. |

(b) On the request of the other Party, the
contact point(s) shall identify the office or
official responsible for the matter
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(b) Any request or information under this paragrapéll be provided to the other Party
through the relevant contact points.

(c) Any information provided under this paragraphlsbe without prejudice as to whether
the measure is consistent with this Treaty.

| 6. Administrative Proceedings - [ Deleted: 4

With a view to administering in a consistent, intfgdy and reasonable manner all measures referred
to in Article 10(1)(a), each Party shall ensuré thats administrative proceedings applying such
measures to particular covered investments or toxesf the other Party in specific cases:

(a) wherever possible, covered investments or tovesf the other Party that are directly
affected by a proceeding are provided reasonaltieendn accordance with domestic
procedures, when a proceeding is initiated, inclgai description of the nature of the
proceeding, a statement of the legal authority umdech the proceeding is initiated, and a
general description of any issues in controversy;

(b) such persons are afforded a reasonable opjitgrtarpresent facts and arguments in
support of their positions prior to any final adistrative action, when time, the nature of the
proceeding, and the public interest permit; and

(c) its procedures are in accordance with doméssiic

7. Review and Appeal
(a) Each Party shall establish or maintain judjajabsi-judicial, or administrative tribunals
or procedures for the purpose of the prompt redad; where warranted, correction of final
administrative actions regarding matters coverethisyTreaty. Such tribunals shall be
impartial and independent of the office or authoeihtrusted with administrative
enforcement and shall not have any substantiaidstén the outcome of the matter.

(b) Each Party shall ensure that, in any suchnaksior procedures, the parties to the
proceeding are provided with the right to:

(i) a reasonable opportunity to support or defédwdrtrespective positions; and

(ii) a decision based on the evidence and submissibrecord or, where required by
domestic law, the record compiled by the adminiisteaauthority.



| (c) Each Party shall ensure, subject to appealrtndr review as provided in its domestic law, that - - { Formatted: Default, Indent: Left: 0", First

such decisions shall be implemented by, and sbakm the practice of, the offices or authorities line: 0", Page break before, Adjust space
ith t to the administrative action at issue e e arJust space
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| 8. Standards-Setting

(a) Each Party shall allow persons of the othetyRarparticipate in the development of
standards and technical requlations by its cegteérnment bodie¥.Each Party shall allow
persons of the other Party to participate in theettment of these measures, and the
development of conformity assessment procedurds logntral government bodies, on terms
no less favorable than those it accords to its pansons.

(b) Each Party shall recommend that non-governretaadardizing bodies in its territory
allow persons of the other Party to participatthandevelopment of standards by those
bodies. Each Party shall recommend that non-govemtahstandardizing bodies in its
territory allow persons of the other Party to paptte in the development of these standards,
and the development of conformity assessment ptwesdy those bodies, on terms no less
favorable than those they accord to persons dP#ngy.

(c) Subparagraphs 8(a) and 8(b) do not apply to:

(i) sanitary and phytosanitary measures as defiméshnex A of the World Trade
Organization (WTO) Agreement on the ApplicatiorSaitary and Phytosanitary
Measures; or

(ii) purchasing specifications prepared by a gorermntal body for its production or
consumption requirements.

(d) For purposes of subparagraphs 8(a) and 8(bhttal government body”, “standards”,
“technical regulations” and “conformity assessmenoicedures” have the meanings assigned
to those terms in Annex 1 of the WTO Agreement eahhical Barriers to Trade. Consistent
with Annex 1, the three latter terms do not inclstindards, technical regulations or
conformity assessment procedures “for the supplysafrvice.

A Party may satisfy this obligation by, for exampseoviding interested persons a reasonable oppibytto
provide comments on the measure it proposes tdafeead taking those comments into account in the
development of the measure.




Article 12: Investment and Environment

A. The Parties recognize that their respectiverenwiental laws and policies, and multilateral - { Deleted: 1. )

environmental agreements to which they are bottypaliay an important role in protecting the
environment.

2. The Parties recognize that it is inappropriatertoourage investment by weakening or reducing
the protections afforded in domestic environmelatal, Accordingly, each Party shall ensure that it -
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4. For purposes of this Article, “environmental faweans each Party’s statutes or regulati§os,
provisions thereof, the primary purpose of whickthis protection of the environment, or the
prevention of a danger to human, animal, or pli#éablr health, through the:

(a) prevention, abatement, or control of the rededsscharge, or emission of pollutants or
environmental contaminants;

(b) control of environmentally hazardous or toxiemicals, substances, materials, and
wastes, and the dissemination of information relléhereto; or

(c) protection or conservation of wild flora or feny including endangered species, their
habitat, and specially protected natural areas,

in the Party’s territory, but does not include atgtute or requlation, or provision thereof, dihect
related to worker safety or health.

5. Nothing in this Treaty shall be construed to praneeParty from adopting, maintaining, or
enforcing any measure otherwise consistent with Tnéaty that it considers appropriate to

15 paragraph 2 shall not apply where a Party waiveemgates from an environmental law pursuantgmosision
in law providing for waivers or derogations.

®For the United States, “statutes or regulations'ttfie purposes of this Article means an act ofithi¢ed States
Congress or regulations promulgated pursuant tacaof the United States Congress that is enfotedabaction
of the central level of government.




ensure that investment activity in its territoryuisdertaken in a manner sensitive to environmental

concerns.
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; 3 States Congress or regulations promulgated pursuant
days of receipt of such request. Thereafter, tliéeRBashall consult and endeavor to reach a mytuall 0 an act of the United States Congress that is

satisfactory resolution. enforceable by action of the central level of
government.

7. The Parties confirm that each Party may, asompiate, provide opportunities for public
participation regarding any matter arising undé& Atticle.

Article 13: Investment and Labor

. The Parties reaffirm their respective obligasias members of the International Labor _ -~ { Deteted: 1 )

Organization (“ILO™) and their commitments undee thO Declaration on Fundamental Principles

and Ri qhts at Work and its FO”OW-Md. 77777777777777777777777777777777777777777 __ — | Comment [TNT6]: Labor groups have called for
actual reference to the ILO conventions themselves,
rather than the non-binding Declaration.

2. The Parties recognize that it is inappropriatertoourage investment by weakening or reducing
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For the United States, “statutes or regulations’piarposes of this Article means an act of the &thiBtates
Congress or regulations promulgated pursuant @canf the United States Congress that is enfoledabaction
of the central level of government.



4. A Party may make a written request for consioltst with the other Party regarding any matter
arising under this Article. The other Party shafipond to a request for consultations within thirty
days of receipt of such request. Thereafter, thieeRashall consult and endeavor to reach a mytuall
satisfactory resolution.

5. The Parties confirm that each Party may, asompiate, provide opportunities for public
participation regarding any matter arising undé&s #trticle.

Article 14: Non-Conforming Measures

1. Articles 3 [National Treatment], 4 [Most-Favosdtion Treatment], 8 [Performance
Requirements], and 9 [Senior Management and BadrB#rectors] do not apply to:

(a) any existing non-conforming measure that iswad@ied by a Party at:

(i) the central level of government, as set outhat Party in its Schedule to Annex |
or Annex I,

(i) a regional level of government, as set outht Party in its Schedule to Annex |
or Annex lll, or

(iii) a local level of government;

(b) the continuation or prompt renewal of any nenforming measure referred to in
subparagraph (a); or

(c) an amendment to any non-conforming measureregféo in subparagraph (a) to the
extent that the amendment does not decrease tf@rety of the measure, as it existed
immediately before the amendment, with Article &ffdnal Treatment], 4 [Most-Favored-
Nation Treatment], 8 [Performance Requirementsd [Benior Management and Boards of
Directors].

2. Articles 3 [National Treatment], 4 [Most-FavorRdtion Treatment], 8 [Performance
Requirements], and 9 [Senior Management and BadrB#rectors] do not apply to any measure
that a Party adopts or maintains with respect ¢tosg, subsectors, or activities, as set out in its
Schedule to Annex II.

3. Neither Party may, under any measure adopted tait date of entry into force of this Treaty and
covered by its Schedule to Annex I, require arestor of the other Party, by reason of its
nationality, to sell or otherwise dispose of angisiiment existing at the time the measure becomes
effective.

4. Articles 3 [National Treatment] and 4 [Most-Fes-Nation Treatment] do not apply to any
| measure covered by an exception to, or derogation, fthe obligations under Article 3 or 4 of



the TRIPS Agreement, as specifically provided msthArticles and in Article 5 of the TRIPS
Agreement.

5. Articles 3 [National Treatment], 4 [Most-Favoridtion Treatment], and 9 [Senior Management
and Boards of Directors] do not apply to:

(a) government procurement; or

(b) subsidies or grants provided by a Party, indgdjovernment-supported loans,
guarantees, and insurance.

Article 15: Special Formalities and Information Requirements

1. Nothing in Article 3 [National Treatment] shbk construed to prevent a Party from adopting or
maintaining a measure that prescribes special f@resain connection with covered investments,
such as a requirement that investors be residétite @arty or that covered investments be legally
constituted under the laws or regulations of theyParovided that such formalities do not
materially impair the protections afforded by at?&o investors of the other Party and covered
investments pursuant to this Treaty.

2. Notwithstanding Articles 3 [National Treatmeat]d 4 [Most-Favored-Nation Treatment], a Party
may require an investor of the other Party oratgeted investment to provide information
concerning that investment solely for informatiooaktatistical purposes. The Party shall protect
any confidential business information from any ttisare that would prejudice the competitive
position of the investor or the covered investmslathing in this paragraph shall be construed to
prevent a Party from otherwise obtaining or disolgsnformation in connection with the equitable
and good faith application of its law.

Article 16: Non-Derogation

This Treaty shall not derogate from any of thedwihg that entitle an investor of a Party or a
covered investment to treatment more favorable thanaccorded by this Treaty:

1. laws or regulations, administrative practicepracedures, or administrative or adjudicatory
decisions of a Party;

2. international legal obligations of a Party; or

3. obligations assumed by a Party, including traasgained in an investment authorization or an

investment agreement.

/

Comment [TNT7]: A key demand of consumer

, | and environmental groups (including some that

participated in the Model BIT review process) was to
overhaul this provision, which allows corporations
to bypass their own country’s domestic courts by
filing investor-state claims through foreign
subsidiaries located in a FTA or BIT partner nation.
This is explicitly permitted in many agreements, so
long as the corporation has “substantial business
activities” in the other Party. Since “substantial” is
not clearly defined, a U.S.-based corporation (say)
could ask for a foreign government to sue the U.S.
by setting up a storefront subsidiary in the other
country

See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf




1. A Party may deny the benefits of this Treatpnanvestor of the other Party that is an entegpris
of such other Party and to investments of thatstoreif persons of a non-Party own or control the
enterprise and the denying Party:

(a) does not maintain diplomatic relations with ttom-Party; or

(b) adopts or maintains measures with respectetodm-Party or a person of the non-Party
that prohibit transactions with the enterprisehat tvould be violated or circumvented if the
benefits of this Treaty were accorded to the entgr to its investments.

2. A Party may deny the benefits of this Treatamanvestor of the other Party that is an enteepris
of such other Party and to investments of thatstorgf the enterprise has no substantial business
activities in the territory of the other Party gmetsons of a non-Party, or of the denying Partyy ow
or control the enterprise.

Article 18: Essential Security
Nothing in this Treaty shall be construed:

1. to require a Party to furnish or allow accesartg information the disclosure of which it
determines to be contrary to its essential secimigrests; or

2. to preclude a Party from applying measuresititainsiders necessary for the
fulfillment of its obligations with respect to timeaintenance or restoration of international peace o
security, or the protection of its own essentigusity interests.

Article 19: Disclosure of Information

Nothing in this Treaty shall be construed to regairParty to furnish or allow access to confidéntia
information the disclosure of which would impede lanforcement or otherwise be contrary to the
public interest, or which would prejudice the l@gite commercial interests of particular
enterprises, public or private.

Article 20: Financial Services

1. Notwithstanding any other provision of this Tyea Party shall not be prevented from adopting
or maintaining measures relating to financial sssifor prudential reasons, including for the
protection of investors, depositors, policy holderspersons to whom a fiduciary duty is owed by a

financial services supplier, or to ensure the iritggnd stability of the financial systet{Mhere

such measures do not conform with the provisiortiisfTreaty, they shall not be used as a meanS/of

avoiding the Party’'s commitments or obligations emithis Treaty.

18|t is understood that the term “prudential reasansludes the maintenance of the safety, soundiressyity, or
financial responsibility of individual financial stitutions,as well as the maintenance of the safety and finhaod
operational integrity of payment and clearing syste

/
/

, Comment [TNT8]: A key demand of consumer

and environmental groups (including some that
participated in the Model BIT review process) was to
eliminate this sentence, which cancels out the
protection offered by the first sentence.

See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf

(Also, the alteration to footnote 18 does not solve
this problem.)




2.

(a) Nothing in this Treaty applies to non-distgnatory measures of general application
taken by any public entity in pursuit of monetanglaelated credit policies or exchange rate
policies. This paragraph shall not affect a PartBgations under Article 7 [Transfers] or

Article 8 [Performance Requirement3]

(b) For purposes of this paragraph, “public entityans a central bank or monetary
authority of a Party.

3. Where a claimant submits a claim to arbitratioder Section B [Investor-State Dispute
Settlement], and the respondent invokes paragrapt?las a defense, the following provisions shall

apply:

(a) The respondent shall, within 120 days of thte ¢fze claim is submitted to arbitration
under Section B, submit in writing to the competamancial authoritie¥of both Parties a
request for a joint determination on the issue loétlver and to what extent paragraph 1 or 2
is a valid defense to the claim. The respondenit ghamptly provide the tribunal, if
constituted, a copy of such request. The arbitnatiay proceed with respect to the claim
only as provided in subparagraph (d).

(b) The competent financial authorities of bothtiearshall make themselves available for
consultations with each other and shall attemgpiod faith to make a determination as
described in subparagraph (a). Any such deternoinathall be transmitted promptly to the
disputing parties and, if constituted, to the triali The determination shall be binding on the
tribunal.

(c) If the competent financial authorities of bétarties, within 120 days of the date by which
they have both received the respondent’s writtgoest for a joint determination under
subparagraph (a), have not made a determinatidesasibed in that subparagraph, the
tribunal shall decide the issoe issuedeft unresolved by the competent financial authesit
The provisions of Section B shall apply, exceptraslified by this subparagraph.

(i) In the appointment of all arbitrators not yepainted to the tribunal, each
disputing party shall take appropriate steps taenthat the tribunal has expertise or
experience in financial services law or practidee €xpertise of particular candidates
with respect tdhe particular sector dinancial servicegn which the dispute arises
shall be taken into account in the appointmenhefgresiding arbitrator.

(ii) If, before the respondent submits the reqésa joint determination in
conformance with subparagraph (a), the presidibgrator has been appointed
pursuant to Article 27(3), such arbitrator shalfbplaced on the request of either
disputing party and the tribunal shall be reconsdi consistent with subparagraph

1% For greater certainty, measures of general afjgitéaken in pursuit of monetary and related drpdlicies or
exchange rate policies do not include measuresttmessly nullify or amend contractual provisitimat specify
the currency of denomination or the rate of excleasfgcurrencies.

20 For purposes of this Article, “competent finanaathorities” means, for the United States, thedipent of the
Treasury for banking and other financial serviees] the Office of the United States Trade Represignt in
coordination with the Department of Commerce armgoagencies, for insurance; and for [Country], [ ]



(c)(i). If, within 30 days of the date the arbitost proceedings are resumed under
subparagraph (d), the disputing parties have netegigon the appointment of a new
presiding arbitrator, the Secretary-General, orrélgeiest of a disputing party, shall
appoint the presiding arbitrator consistent witbmaragraph (c)(i).

(iii) The tribunal shall draw no inference regamlithe application of paragraph 1 or 2
from the fact that the competent financial autliesibave not made a determination
as described in subparagraph (a).

(iv) The non-disputing Party may make oral and wriebmissions to the tribunal
regarding the issue of whether and to what extardagraph 1 or 2 is a valid defense
to the claim. Unless it makes such a submissienndn-disputing Party shall be
presumed, for purposes of the arbitration, to tgesition on paragraph 1 or 2 not
inconsistent with that of the respondent.

(d) The arbitration referred to in subparagrapmgay proceed with respect to the claim:

(i) 10 days after the date the competent finaraudhorities’ joint determination has
been received by both the disputing parties anthristituted, the tribunal; or

(i) 10 days after the expiration of the 120-dayipe provided to the competent
financial authorities in subparagraph (c).

(e) On the request of the respondent made withida38 after the expiration of the 120-day
period for a joint determination referred to in pakagraph (c), or, if the tribunal has not been
constituted as of the expiration of the 120-daygukmwithin 30 days after the tribunal is
constituted, the tribunal shall address and dettidéssue or issues left unresolved by the
competent financial authorities as referred touibparagraph (c) prior to deciding the merits
of the claim for which paragraph 1 or 2 has beenked by the respondent as a defense.
Failure of the respondent to make such a requesthsut prejudice to the right of the
respondent to invoke paragraph 1 or 2 as a defdresgy appropriate phase of the arbitration.

4. Where a dispute arises under Section C andotin@etent financial authorities of one Party

provide written notice to the competent financiatherities of the other Party that the dispute
involves financial services, Section C shall applgept as modified by this paragraph and paragraph
5.

(a) The competent financial authorities of bothtiearshall make themselves available for
consultations with each other regarding the dispand shall have 180 days from the date
such notice is received to transmit a report oir twnsultations to the Parties. A Party may
submit the dispute to arbitration under Sectiom(y after the expiration of that 180-day
period.

(b) Either Party may make any such report availabke tribunal constituted under Section C
to decide the dispute referred to in this parag@pd similar dispute, or to a tribunal
constituted under Section B to decide a claimrgisiut of the same events or circumstances
that gave rise to the dispute under Section C.



5. Where a Party submits a dispute involving finangervices to arbitration under Section C in
conformance with paragraph 4, and on the requesthodr Party within 30 days of the date the
dispute is submitted to arbitration, each Partyisimathe appointment of all arbitrators not yet
appointed, take appropriate steps to ensure thdtittunal has expertise or experience in financial
services law or practice. The expertise of particaandidates with respect to financial servicedl sh
be taken into account in the appointment of theigneg arbitrator.

6. Notwithstanding Article 11(2(4) [Transparency — Publication], each Party, toekient - { Deleted: shal

practicable, T

(a)shallpublish in advance any regulations of generaliagfbn relating to financial
services that it proposes to adeptl the purpose of the regulation

(b)_shallprovide interested persons and the other Paggsonable opportunity to comment
on such proposed regulatiorsd

(c) should at the time it adopts final regulatioaddress in writing significant substantive
comments received from interested persons withexddp the proposed regulations

7. The terms “financial service” or “financial se®s” shall have the same meaning as in
subparagraph 5(a) of the Annex on Financial Sesviéehe GATS.

8. For greater certainty, nothing in this Treatglshe construed to prevent the adoption or
enforcement by a party of measures relating tositors of the other Party, or covered investments,
in financial institutions that are necessary tausecompliance with laws or regulatidns that are no

inconsistent with this Treatl, including those tethto the prevention of deceptive and fraudulent _ - { Comment [TNT9]: A similar paragraph has been
practices or that deal with the effects of a defanlfinancial services contracts, subject to the inserted into recent trade deals. The highlighted

- - 3 . . provision indicates that it has little use as a defense,
requirement that such measures are not appliednaraer which would constitute a means of o A M A

arbitrary or unjustifiable discrimination betweeavuatries where like conditions prevail, or a already been found inconsistent with the Treaty.

disquised restriction on investment in financiatitutions.

Article 21: Taxation

1. Except as provided in this Article, nothing iacBon A shall impose obligations with respect to
taxation measures.

2. Article 6 [Expropriation] shall apply to all tatton measures, except that a claimant that asserts
that a taxation measure involves an expropriatiag submit a claim to arbitration under Section B
only if:

(a) the claimant has first referred to the competin authorities2df both Parties in writing
the issue of whether that taxation measure invavesxpropriation; and

2L For the purposes of this Article, the “competent authorities” means:

(a) for the United States, the Assistant Secraththie Treasury (Tax Policy), Department of theakgy;
and



(b) within 180 days after the date of such refetted competent tax authorities of both
Parties fail to agree that the taxation measune@tisn expropriation.

3. Subject to paragraph 4, Article 8 [Performaneguiirements] (2) through (4) shall apply to all
taxation measures.

4. Nothing in this Treaty shall affect the rightelaobligations of either Party under any tax
convention. In the event of any inconsistency betwihis Treaty and any such convention, that
convention shall prevail to the extent of the ingistency. In the case of a tax convention between
the Parties, the competent authorities under tratention shall have sole responsibility for
determining whether any inconsistency exists betvibis Treaty and that convention.

Article 22: Entry into Force, Duration, and Termination

1. This Treaty shall enter into force thirty dajteathe date the Parties exchange instruments of
ratification. It shall remain in force for a periofiten years and shall continue in force thereafte
unless terminated in accordance with paragraph 2.

2. A Party may terminate this Treaty at the enthefinitial ten-year period or at any time thereaft
by giving one year’s written notice to the othert.a

3. For ten years from the date of terminationodier Articles shall continue to apply to covered
investments established or acquired prior to the datermination, except insofar as those Articles
extend to the establishment or acquisition of cedénvestments.

(b) for [Country], [].



SECTION B |

Article 23: Consultation and Negotiation

In the event of an investment dispute, the clainaaatthe respondent should initially seek to resolv
the dispute through consultation and negotiatidmnicivmay include the use of non-binding, third-
party procedures.

Article 24: Submission of a Claim to Arbitration

1. In the event that a disputing party consideas éim investment dispute cannot be settled by
consultation and negotiation:

(a) the claimant, on its own behalf, may submirdoitration under this Section a claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
(C) an investment agreement;
and

(ii) that the claimant has incurred loss or damageeason of, or arising out of, that
breach; and

(b) the claimant, on behalf of an enterprise ofrttgpondent that is a juridical person that the
claimant owns or controls directly or indirectlyagnsubmit to arbitration under this Section
aclaim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
(C) an investment agreement;

and

(ii) that the enterprise has incurred loss or daragreason of, or arising out of, that
breach,

provided that a claimant may submit pursuant tgaudgraph (a)(i)(C) or (b)(i)(C) a claim for
breach of an investment agreement only if the stilbf@tter of the claim and the claimed damages
directly relate to the covered investment that established or acquired, or sought to be estallishe
or acquired, in reliance on the relevant investnagmeement.

Comment [TNT10]: A key demand of consumer
and environmental groups (including some that

participated in the Model BIT review process) was to
eliminate this section, which remains entirely intact.

See the report detailing the problem here:
http://www.citizen.org/documents/tpp-investment-
fixes.pdf

Like the old U.S. investment model, the new text
will allow companies to challenge public interest
regulations outside of domestic court

systems before tribunals of three private sector
trade attorneys operating under minimal to no
conflict of interest rules. These arbitrators can order
governments to pay corporations unlimited
taxpayer-funded compensation for having to comply
with policies that affect their future expected
profits, and with which domestic investors have to
comply.

By revealing a fundamentally unchanged BIT (after
pushing three Bush trade deals in 2011 based on the
same flawed model), the administration is exposing
the anti-public interest agenda motivating the nine-
nation Trans-Pacific Partnership trade talks. In those
negotiations, countries like Australia (who have
been attacked in BITs by Philip Morris over their
plain packaging tobacco policies) have criticized the
U.S. model of investment rules.

At a time when multinationals like Chevron are
using BITs to evade justice and get out of
environmental remediation obligations, it is
unthinkable that an Obama administration — post BP
oil spill, post Wall Street crash — would privilege the
rich at the expense of the 99 percent.




2. At least 90 days before submitting any claimartaitration under this Section, a claimant shall
deliver to the respondent a written notice ofritention to submit the claim to arbitration (“netiof
intent”). The notice shall specify:

(a) the name and address of the claimant and, vehelam is submitted on behalf of an
enterprise, the name, address, and place of incdipo of the enterprise;

(b) for each claim, the provision of this Treatyyéstment authorization, or investment
agreement alleged to have been breached and ayretévant provisions;

(c) the legal and factual basis for each claim; and
(d) the relief sought and the approximate amountaohages claimed.

3. Provided that six months have elapsed sincevhats giving rise to the claim, a claimant may
submit a claim referred to in paragraph 1:

(a) under the ICSID Convention and the ICSID RoleBrocedure for Arbitration
Proceedings, provided that both the respondenttendon-disputing Party are parties to the
ICSID Convention;

(b) under the ICSID Additional Facility Rules, pided that either the respondent or the non-
disputing Party is a party to the ICSID Convention;

(c) under the UNCITRAL Arbitration Rules; or

(d) if the claimant and respondent agree, to ahgradrbitration institution or under any other
arbitration rules.



4. A claim shall be deemed submitted to arbitratioder this Section when the claimant’s notice of
or request for arbitration (“notice of arbitratign”

(a) referred to in paragraph 1 of Article 36 of tR&ID Convention is received by the
Secretary-General;

(b) referred to in Article 2 of Schedule C of tl&SID Additional Facility Rules is received
by the Secretary-General;

(c) referred to in Article 3 of the UNCITRAL Arbétion Rules, together with the statement

of claim referred to in Articl@0 of the UNCITRAL Arbitration Rules, are receivedtine - [ Deleted: 18

respondent;or

(d) referred to under any arbitral institution dbigral rules selected under paragraph 3(d) is
received by the respondent.

A claim asserted by the claimant for the first tiafter such notice of arbitration is submitted khal
deemed submitted to arbitration under this Seaiothe date of its receipt under the applicable
arbitral rules.

5. The arbitration rules applicable under parag@&pmd in effect on the date the claim or claims
were submitted to arbitration under this Sectidrallsgovern the arbitration except to the extent
modified by this Treaty.

6. The claimant shall provide with the notice ditzation:

(a) the name of the arbitrator that the claimaipioénts; or

(b) the claimant’s written consent for the Secretaeneral to appoint that arbitrator.

Article 25: Consent of Each Party to Arbitration

1. Each Party consents to the submission of a diaianbitration under this Section in accordance
with this Treaty.

2. The consent under paragraph 1 and the submisseclaim to arbitration under this Section shall
satisfy the requirements of:

(a) Chapter Il of the ICSID Convention (Jurisdictiof the Centre) and the ICSID Additional
Facility Rules for written consent of the partiegtie dispute; [and]

(b) Article Il of the New York Convention for angeeement in writing[.”] [;” and

(c) Article | of the Inter-American Convention fan “agreement.”]

Article 26: Conditions and Limitations on Consent & Each Party



1. No claim may be submitted to arbitration undiés Section if more than three years have elapsed
from the date on which the claimant first acquiredshould have first acquired, knowledge of the
breach alleged under Article 24(1) and knowledge the claimant (for claims brought under Article
24(1)(a)) or the enterprise (for claims broughtemérticle 24(1)(b)) has incurred loss or damage.

2. No claim may be submitted to arbitration undiés Section unless:

(a) the claimant consents in writing to arbitratinraccordance with the procedures set out in
this Treaty; and

(b) the notice of arbitration is accompanied,

(i) for claims submitted to arbitration under Al24(1)(a), by the claimant’s written
waiver, and

(ii) for claims submitted to arbitration under Atgé 24(1)(b), by the claimant’'s and
the enterprise’s written waivers

of any right to initiate or continue before any awlistrative tribunal or court under the law of
either Party, or other dispute settlement procesjumey proceeding with respect to any
measure alleged to constitute a breach referredAdticle 24.

3. Notwithstanding paragraph 2(b), the claimant ¢faims brought under Article 24(1)(a)) and the
claimant or the enterprise (for claims brought urilgicle 24(1)(b)) may initiate or continue an
action that seeks interim injunctive relief and sloet involve the payment of monetary damages
before a judicial or administrative tribunal of trespondent, provided that the action is brought fo
the sole purpose of preserving the claimant’s erdfiterprise’s rights and interests during the
pendency of the arbitration.

Article 27: Selection of Arbitrators
1. Unless the disputing parties otherwise agreetribunal shall comprise three arbitrators, one
arbitrator appointed by each of the disputing paréind the third, who shall be the presiding

arbitrator, appointed by agreement of the dispupiadies.

2. The Secretary-General shall serve as appoiatitigprity for an arbitration under this Section.



3. Subject to Article 20(3), if a tribunal has heten constituted within 75 days from the date ¢hat
claim is submitted to arbitration under this Settithe Secretary-General, on the request of a
disputing party, shall appoint, in his or her détimm, the arbitrator or arbitrators not yet appeihn

4. For purposes of Article 39 of the ICSID Conventand Article 7 of Schedule C to the ICSID
Additional Facility Rules, and without prejudiceda objection to an arbitrator on a ground other
than nationality:

(a) the respondent agrees to the appointment dfiadtvidual member of a tribunal
established under the ICSID Convention or the ICAtlditional Facility Rules;

(b) a claimant referred to in Article 24(1)(a) mewbmit a claim to arbitration under this
Section, or continue a claim, under the ICSID Caotiem or the ICSID Additional Facility
Rules, only on condition that the claimant agreesriting to the appointment of each
individual member of the tribunal; and

(c) a claimant referred to in Article 24(1)(b) msybmit a claim to arbitration under this
Section, or continue a claim, under the ICSID Caties or the ICSID Additional Facility
Rules, only on condition that the claimant andehterprise agree in writing to the
appointment of each individual member of the triun

Article 28: Conduct of the Arbitration

1. The disputing parties may agree on the leg@leptd any arbitration under the arbitral rules
applicable under Article 24(3). If the disputingfies fail to reach agreement, the tribunal shall
determine the place in accordance with the apggcatbitral rules, provided that the place shall be
in the territory of a State that is a party to Mew York Convention.

2. The non-disputing Party may make oral and wrigebmissions to the tribunal regarding the
interpretation of this Treaty.

3. The tribunal shall have the authority to ac@eqt consideamicus curiae submissions from a
person or entity that is not a disputing party.

4. Without prejudice to a tribunal’s authority tddzess other objections as a preliminary queston,
tribunal shall address and decide as a prelimigaggtion any objection by the respondent that, as a
matter of law, a claim submitted is not a claimvidrich an award in favor of the claimant may be
made under Article 34.

(a) Such objection shall be submitted to the tri#das soon as possible after the tribunal is
constituted, and in no event later than the dagdrtbunal fixes for the respondent to submit
its counter-memorial (or, in the case of an amendntethe notice of arbitration, the date the
tribunal fixes for the respondent to submit itp@sse to the amendment).



(b) On receipt of an objection under this paragraipé tribunal shall suspend any
proceedings on the merits, establish a scheduleofwsidering the objection consistent with
any schedule it has established for consideringodimgr preliminary question, and issue a
decision or award on the objection, stating theigds therefor.

(c) In deciding an objection under this paragradbph tribunal shall assume to be true
claimant’s factual allegations in support of angiil in the notice of arbitration (or any
amendment thereof) and, in disputes brought undetUNCITRAL Arbitration Rules, the

statement of claim referred to in Artic2® of the UNCITRAL Arbitration Rules. The | - [ Deleted: 18

tribunal may also consider any relevant facts natispute.

(d) The respondent does not waive any objectido asmpetence or any argument on the
merits merely because the respondent did or didaig¢ an objection under this paragraph
or make use of the expedited procedure set owtragpaph 5.

5. In the event that the respondent so requesténvib days after the tribunal is constituted, the
tribunal shall decide on an expedited basis anctibjeunder paragraph 4 and any objection that the
dispute is not within the tribunal’'s competencee Tibunal shall suspend any proceedings on the
merits and issue a decision or award on the obj&(), stating the grounds therefor, no later than
150 days after the date of the request. Howeverdisputing party requests a hearing, the tribunal
may take an additional 30 days to issue the decimi@ward. Regardless of whether a hearing is
requested, a tribunal may, on a showing of extiaargt cause, delay issuing its decision or award by
an additional brief period, which may not exceedlags.

6. When it decides a respondent’s objection undeagraph 4 or 5, the tribunal may, if warranted,
award to the prevailing disputing party reasonablgs and attorney’s fees incurred in submitting or
opposing the objection. In determining whether sarctaward is warranted, the tribunal shall
consider whether either the claimant’s claim orrgpondent’s objection was frivolous, and shall
provide the disputing parties a reasonable oppityttm comment.

7. A respondent may not assert as a defense, colamte, right of set-off, or for any other reason
that the claimant has received or will receive md#ication or other compensation for all or pdrt o
the alleged damages pursuant to an insurance cairgea contract.

8. A tribunal may order an interim measure of pcttm to preserve the rights of a disputing party,

or to ensure that the tribunal’s jurisdiction isdadully effective, including an order to preserve
evidence in the possession or control of a disgysarty or to protect the tribunal’s jurisdictioh.
tribunal may not order attachment or enjoin theliappon of a measure alleged to constitute a
breach referred to in Article 24. For purposeshis paragraph, an order includes a recommendation.

9. (a) In any arbitration conducted under thistiacat the request of a disputing party, a
tribunal shall, before issuing a decision or anandiability, transmit its proposed decision
or award to the disputing parties and to the n@ping Party. Within 60 days after the
tribunal transmits its proposed decision or awtrd disputing parties may submit written
comments to the tribunal concerning any aspedsqfroposed decision or award. The
tribunal shall consider any such comments and igswkecision or award not later than 45
days after the expiration of the 60-day commenioger



(b) Subparagraph (a) shall not apply in any artiitraconducted pursuant to this Section for
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(b) the notice of arbitration;

(c) pleadings, memorials, and briefs submittech&ttibunal by a disputing party and any
written submissions submitted pursuant to Artid¢22 [Non-Disputing Party submissions]
and (3) Amicus Submissions] and Article 33 [Consolidation];

(d) minutes or transcripts of hearings of the iy where available; and
(e) orders, awards, and decisions of the tribunal.

2. The tribunal shall conduct hearings open toptitelic and shall determine, in consultation with th
disputing parties, the appropriate logistical agements. However, any disputing party that intends
to use information designated as protected infdonah a hearing shall so advise the tribunal. The
tribunal shall make appropriate arrangements tteptahe information from disclosure.

3. Nothing in this Section requires a respondeuligolose protected information or to furnish or
allow access to information that it may withholdaiccordance with Article 18 [Essential Security
Article] or Article 19 [Disclosure of Information ricle].



4. Any protected information that is submittedhe tribunal shall be protected from disclosure in
accordance with the following procedures:

(a) Subject to subparagraph (d), neither the disgutarties nor the tribunal shall disclose to
the non-disputing Party or to the public any prtgddnformation where the disputing party
that provided the information clearly designates &ccordance with subparagraph (b);

(b) Any disputing party claiming that certain infiaation constitutes protected information
shall clearly designate the information at the titie submitted to the tribunal;

(c) A disputing party shall, at the time it subnatslocument containing information claimed
to be protected information, submit a redactedioersf the document that does not contain
the information. Only the redacted version shalpbevided to the non-disputing Party and
made public in accordance with paragraph 1; and

(d) The tribunal shall decide any objection regagdhe designation of information claimed

to be protected information. If the tribunal deteres that such information was not properly
designated, the disputing party that submittedrifemation may (i) withdraw all or part of

its submission containing such information, or #igree to resubmit complete and redacted
documents with corrected designations in accordwitbethe tribunal’s determination and
subparagraph (c). In either case, the other disgytarty shall, whenever necessary, resubmit
complete and redacted documents which either reni@vanformation withdrawn under (i)

by the disputing party that first submitted theoimhation or redesignate the information
consistent with the designation under (i) of thepdting party that first submitted the
information.

5. Nothing in this Section requires a respondemtitbhold from the public information required to
be disclosed by its laws.

Article 30: Governing Law

1. Subject to paragraph 3, when a claim is subditteder Article 24(1)(a)(i)(A) or Article
24(1)(b)(i)(A), the tribunal shall decide the issue dispute in accordance with this Treaty and

applicable rules of international law.

2. Subject to paragraph 3 and the other termsi®@fStction, when a claim is submitted under Article
24(1)(a)(i)(B) or (C), or Article 24(1)(b)(i)(B) aiC), the tribunal shall apply:

(a) the rules of law specified in the pertinentastment authorization or investment
agreement, or as the disputing parties may otheragsee; or



(b) if the rules of law have not been specifiedthrerwise agreed:
(i) the law of the respondent, including its rutesthe conflict of law$2and
(i) such rules of international law as may be aile.

3. A joint decision of the Parties, each actingtigh its representative designated for purposes of
this Article, declaring their interpretation of eogision of this Treaty shall be binding on a trilady
and any decision or award issued by a tribunal testonsistent with that joint decision.

Article 31: Interpretation of Annexes

1. Where a respondent asserts as a defense thae#dseire alleged to be a breach is within the scope
of an entry set out in Annex |, I, or Ill, thelitinal shall, on request of the respondent, redghest
interpretation of the Parties on the issue. Thé¢Zashall submit in writing any joint decision

declaring their interpretation to the tribunal viritl®0 days of delivery of the request. - [ Deleted: 60

2. A joint decision issued under paragraph 1 byRagies, each acting through its representative
designated for purposes of this Article, shall beling on the tribunal, and any decision or award
issued by the tribunal must be consistent with jihiat decision. If the Parties fail to issue siach

decision within90 days, the tribunal shall decide the issue. | - [ Deleted: 6C

Article 32: Expert Reports

Without prejudice to the appointment of other kindexperts where authorized by the applicable
arbitration rules, a tribunal, at the request dfsputing party or, unless the disputing parties
disapprove, on its own initiative, may appoint @nenore experts to report to it in writing on any
factual issue concerning environmental, healttetgabr other scientific matters raised by a
disputing party in a proceeding, subject to sucmgeand conditions as the disputing parties may
agree.

Article 33: Consolidation

1. Where two or more claims have been submittedraggly to arbitration under Article 24(1) and
the claims have a question of law or fact in commd arise out of the same events or
circumstances, any disputing party may seek a didiasion order in accordance with the agreement
of all the disputing parties sought to be covergthie order or the terms of paragraphs 2 through 10

2The “law of the respondent” means the law thatraektic court or tribunal of proper jurisdiction wadw@pply in
the same case.



2. A disputing party that seeks a consolidatioreordhder this Article shall deliver, in writing, a
request to the Secretary-General and to all theutligg parties sought to be covered by the ordér an
shall specify in the request:

(a) the names and addresses of all the disputirigpaought to be covered by the order;
(b) the nature of the order sought; and
(c) the grounds on which the order is sought.

3. Unless the Secretary-General finds within 30sd#er receiving a request under paragraph 2 that
the request is manifestly unfounded, a tribunall ieaestablished under this Article.

4. Unless all the disputing parties sought to beeoed by the order otherwise agree, a tribunal
established under this Article shall comprise ttadstrators:

(a) one arbitrator appointed by agreement of thenznts;
(b) one arbitrator appointed by the respondent; and

(c) the presiding arbitrator appointed by the SacyeGeneral, provided, however, that the
presiding arbitrator shall not be a national ofieitParty.

5. If, within 60 days after the Secretary-Geneeakives a request made under paragraph 2, the
respondent fails or the claimants fail to appomgebitrator in accordance with paragraph 4, the
Secretary-General, on the request of any dispyigmty sought to be covered by the order, shall
appoint the arbitrator or arbitrators not yet apped. If the respondent fails to appoint an arboira
the Secretary-General shall appoint a nationat@fdisputing Party, and if the claimants fail to
appoint an arbitrator, the Secretary-General sipgdbint a national of the non-disputing Party.

6. Where a tribunal established under this Artisleatisfied that two or more claims that have been
submitted to arbitration under Article 24(1) havguestion of law or fact in common, and arise out
of the same events or circumstances, the tribuagl in the interest of fair and efficient resolutio

of the claims, and after hearing the disputingipayby order:

(a) assume jurisdiction over, and hear and determaigether, all or part of the claims;

(b) assume jurisdiction over, and hear and deterrire or more of the claims, the
determination of which it believes would assisthia resolution of the others; or

(c) instruct a tribunal previously established unéigicle 27 [Selection of Arbitrators] to
assume jurisdiction over, and hear and determigetber, all or part of the claims, provided
that - 36 -



(i) that tribunal, at the request of any claimaot previously a disputing
party before that tribunal, shall be reconstitukeith its original members, except that
the arbitrator for the claimants shall be appoingersuant to paragraphs 4(a) and 5;
and
(ii) that tribunal shall decide whether any pri@ahning shall be repeated.
7. Where a tribunal has been established undeAttiide, a claimant that has submitted a claim to
arbitration under Article 24(1) and that has narbeamed in a request made under paragraph 2 may
make a written request to the tribunal that itlguided in any order made under paragraph 6, and
shall specify in the request:
(a) the name and address of the claimant;
(b) the nature of the order sought; and
(c) the grounds on which the order is sought.

The claimant shall deliver a copy of its requeshi® Secretary-General.

8. A tribunal established under this Article stwhduct its proceedings in accordance with the
UNCITRAL Arbitration Rules, except as modified kg Section.

9. A tribunal established under Article 27 [Selentof Arbitrators] shall not have jurisdiction to
decide a claim, or a part of a claim, over whidhilzunal established or instructed under this Aetic
has assumed jurisdiction.

10. On application of a disputing party, a tribuastablished under this Article, pending its detisi
under paragraph 6, may order that the proceedihgdribunal established under Article 27
[Selection of Arbitrators] be stayed, unless thtefaribunal has already adjourned its proceedings

Article 34: Awards

1. Where a tribunal makes a final award againsspandent, the tribunal may award, separately or
in combination, only:

(a) monetary damages and any applicable intenegt; a

(b) restitution of property, in which case the advalnall provide that the respondent may pay
monetary damages and any applicable interesturofigestitution.

A tribunal may also award costs and attorney’s feegcordance with this Treaty and the applicable
arbitration rules.



2. Subject to paragraph 1, where a claim is subthitt arbitration under Article 24(1)(b):
(a) an award of restitution of property shall poevihat restitution be made to the enterprise;

(b) an award of monetary damages and any appligateleest shall provide that the sum be
paid to the enterprise; and

(c) the award shall provide that it is made withprgjudice to any right that any person may
have in the relief under applicable domestic law.

3. A tribunal may not award punitive damages.

4. An award made by a tribunal shall have no bipdarce except between the disputing parties and
in respect of the particular case.

5. Subject to paragraph 6 and the applicable repimeedure for an interim award, a disputing party
shall abide by and comply with an award withoutgel

6. A disputing party may not seek enforcement fiia award until:
(a) in the case of a final award made under theéD@nvention,

(i) 120 days have elapsed from the date the awardrendered and no disputing
party has requested revision or annulment of thardwvor

(ii) revision or annulment proceedings have beenpleted; and

(b) in the case of a final award under the ICSIDI#fidnal Facility Rules, the UNCITRAL
Arbitration Rules, or the rules selected pursuamtrticle 24(3)(d),

(i) 90 days have elapsed from the date the awasdreredered and no disputing party
has commenced a proceeding to revise, set asidenoi the award; or

(i) a court has dismissed or allowed an applicatmrevise, set aside, or annul the
award and there is no further appeal.

7. Each Party shall provide for the enforcemeragroward in its territory.

8. If the respondent fails to abide by or complyhwé final award, on delivery of a request by the
non-disputing Party, a tribunal shall be estabtishieder Article 37 [State-State Dispute Settlement]
Without prejudice to other remedies available uragmlicable rules of international law, the
requesting Party may seek in such proceedings:



(a) a determination that the failure to abide bgamply with the final award is inconsistent wittet
obligations of this Treaty; and

(b) a recommendation that the respondent abide bgraply with the final award.

9. A disputing party may seek enforcement of aitration award under the ICSID Convention or
the New York Convention [or the Inter-American Cention] regardless of whether proceedings
have been taken under paragraph 8.

10. A claim that is submitted to arbitration unttds Section shall be considered to arise out of a

commercial relationship or transaction for purpasiearticle | of the New York Convention [and
Article | of the Inter-American Convention].

Article 35: Annexes and Footnotes
The Annexes and footnotes shall form an integretl gfethis Treaty.
Article 36: Service of Documents

Delivery of notice and other documents on a Pdrafl e made to the place named for that Party in
Annex C.



SECTION C
Article 37: State-State Dispute Settlement

1. Subject to paragraph 5, any dispute betweePRdnes concerning the interpretation or
application of this Treaty, that is not resolverbtigh consultations or other diplomatic channels,
shall be submitted on the request of either Partyrbitration for a binding decision or award by a
tribunal in accordance with applicable rules oéingtional law. In the absence of an agreement by
the Parties to the contrary, the UNCITRAL ArbiteatiRules shall govern, except as modified by the
Parties or this Treaty.

2. Unless the Parties otherwise agree, the tribshmal comprise three arbitrators, one arbitrator
appointed by each Party and the third, who shalhberesiding arbitrator, appointed by agreement
of the Parties. If a tribunal has not been corstitwithin 75 days from the date that a claim is
submitted to arbitration under this Section, ther8gary-General, on the request of either Parigil sh
appoint, in his or her discretion, the arbitratoatitrators not yet appointed.

3. Expenses incurred by the arbitrators, and atbsts of the proceedings, shall be paid for equally
by the Parties. However, the tribunal may, in itcketion, direct that a higher proportion of thsts
be paid by one of the Parties.



4. Articles 28(3) Amicus Curiae Submissions], 29 [Investor-State Transparency]1886d (3)
[Governing Law], and 31 [Interpretation of Annexshkhll applymutatis mutandis to arbitrations
under this Article.

5. Paragraphs 1 through 4 shall not apply to agnatising under Article 12 or Article 13.
IN WITNESS WHEREOF, the respective plenipotentsfi@ve signed this Treaty.

DONE in duplicate at [city] this [number] day of gmth, year], in the English and [foreign]
languages, each text being equally authentic.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE UNITED STATES OF AMERICA: [Country]:



Annex A
Customary International Law

The Parties confirm their shared understanding“thattomary international law” generally and as
specifically referenced in Article 5 [Minimum Stamdaf Treatment] and Annex B [Expropriation]
results from a general and consistent practicaates that they follow from a sense of legal
obligation. With regard to Article 5 [Minimum Starrdeof Treatment], the customary international
law minimum standard of treatment of aliens referall customary international law principles that
protect the economic rights and interests of aliens



Annex B
Expropriation
The Parties confirm their shared understanding that

1. Article 6 [Expropriation and Compensation](1)ritended to reflect customary international law
concerning the obligation of States with respe@xXpropriation.

2. An action or a series of actions by a Party oananstitute an expropriation unless it interferes
with a tangible or intangible property right or pesty interest in an investment.

3. Article 6 [Expropriation and Compensation](1fessses two situations. The first is direct
expropriation, where an investment is nationaliaedtherwise directly expropriated through formal
transfer of title or outright seizure.

4. The second situation addressed by Article 6 [&wxpation and Compensation](1) is indirect
expropriation, where an action or series of actlmna Party has an effect equivalent to direct
expropriation without formal transfer of title ouight seizure.

(a) The determination of whether an action or sasfeactions by a Party, in a specific fact
situation, constitutes an indirect expropriaticguires a case-by-case, fact-based inquiry
that considers, among other factors:

(i) the economic impact of the government actidtimcaigh the fact that an action or
series of actions by a Party has an adverse effettte economic value of an
investment, standing alone, does not establishathatdirect expropriation has
occurred;

(ii) the extent to which the government action ifeees with distinct, reasonable
investment-backed expectations; and

(i) the character of the government action.
(b) Except in rare circumstances, non-discriminategulatory actions by a Party that are

designed and applied to protect legitimate pubBtfave objectives, such as public health,
safety, and the environment, do not constituter@adiexpropriations.



Annex C
Service of Documents on a Party

United States
Notices and other documents shall be served obttfited States by delivery to:

Executive Director (L/EX)
Office of the Legal Adviser
Department of State
Washington, D.C. 20520
United States of America
[Country]
Notices and other documents shall be served onrftegby delivery to:

[insert place of delivery of notices and other documents for [Country]]



